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Remedies for Loss, Damage
or Delay of Airline Luggage

By M.R. Franks

Worldwide, airlines lose 30 million bags
each year, roughly six per thousand.!
About 200,000 of those bags will never
be found.?

While most bags are eventually lo-
cated, the delay is frustrating to the vic-
tims. Virtually everyone traveling does
so for a reason and needs the packed
items immediately on arrival or at the
start of business the next morning. Even
vacationers lose enjoyment of precious
days of their holiday when deprived of
their wardrobe, sporting gear and medi-
cations.

Clothing, toiletries and vital medi-
cinestypically do not arrive until late the
nextday. Theaverage delay is 31.2 hours
from the passenger’s filing of the lost
luggage report.®

Causes of Lost
or Delayed Luggage

Lostluggage isusually caused by neg-
ligence.* More sinister causes include
offloading passenger baggage to accom-
modate cargo. The attitude here is let the
passenger who has already paid be
damned, just take the cargo for yet more

revenue. Airlines also have been known
to “ferry” fuel, buying more than they
need for the flight® in a city where fuel is
cheaper, carrying itto destinations where
fuel is costlier. Passenger baggage may
be offloaded to accommodate fuel.

On one commuter flight, it was an-
nounced that the airplane was “over-
weight,” eventhoughthere were 13empty
seats on the flight!® Being “overweight”
with empty seats is almost a sure sign of
bumping baggage to accommodate cargo.

Exacerbating the delay isareluctance
to forward misdirected luggage via the
next flight out on any carrier, waiting
instead for the next flight on their own
airline, perhaps next day.

Applicable Law

International flights are governed by
the Warsaw Convention of 1929, as
amended,”amultilateral treaty. The treaty
imposes strict liability.

The domestic segment of an interna-
tional flight is subject to Warsaw.® A
person flying on one ticket from, say,
Baton Rouge to Atlanta, and there con-
nectingto London, isconsidered ininter-
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national travel from the time he boards
the flight in Baton Rouge.®

Rules differ between domestic and
international travel.

The first step in either case is to give
theairline promptwritten notice of claim,
preferably by certified mail to its legal
department, listed in Westlaw’s or Lexis’s
directory of corporate counsel. Attach
exhibits to the letter including, as appli-
cable, copies of:

» the ticket;

any boarding passes;

baggage claim checks;

the lost baggage report;

any e-mail sent to the airline to con-

firm a claim is being made; and

» receipts for expenses such as cloth-
ing, toiletries, repairs to luggage and
the like.

vvyVvyyYy

Liability for Domestic Travel

If the trip is entirely domestic, War-
saw is inapplicable.

The case may sound in contract or
tort. The U.S. 5th Circuit has held the
Airline Deregulation Act does not pre-
empt state-law-based claims for injury
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from falling cabin cargo.”® Louisiana
courts have jurisdiction to adjudicate lost
luggage claims.™ In a case asking both
tort and contract damages, including
mental distress, the 4th Circuit Court of
Appeal wrote:

Since this is a claim under federal
statutes and regulations the next
question is whether such a claim
may be asserted in the state court. If
there were any doubt before, this
has been resolved by the United
States Supreme Court in Yellow
Freight System, Inc. v. Donnelly,
494 U.S. 820, 110 S.Ct. 1566, 108
L Ed. 2d 834 (1990), and Tafflin v.
Levitt, 493 U.S.455,110S.Ct. 792,
107 L.Ed. 2d 887 (1990). In these
cases the court held that under our
system of dual sovereignty state
courts have the inherent power, and
are presumptively competent, toad-
judicate claims arising under the
laws of the United States. The court
held that to give federal courts ex-
clusive jurisdiction over a federal
cause of action, Congress must af-
firmatively divest state courts of
their concurrent jurisdiction.

Wefind nothing in the Federal Avia-
tion Act which prevents the state
courts from adjudicating a claim
for consequential damages flowing
from the delay in delivering lug-
gage by the airline carrier.*2

Where the claim is for more than
$75,000, diversity jurisdiction is avail-
able.t®

Anattempttoremove aluggage claim
to federal court based on federal-ques-
tion jurisdiction® failed in the 1976 case
of Security Insurance Co. of Hartford v.
National Airlines, Inc.® Judge Alvin
Rubin wrote:

The plaintiff might have chosen to
proceed in federal court initially,
and fashioned his complaintinsuch
away as to raise a federal question
on the face of that pleading. How-
ever, since the plaintiff chose to
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proceed in state court, and relied
solely on state law, removability is
tested by the face of the complaint.
Based on this criterion, the case
was not properly removed and hence
itis REMANDED.!¢

A more recent federal decision holds
otherwise. In Balart v. Delta Airlines,
Inc.,*” Judge Thomas Porteous of the
Eastern District of Louisiana permitted
federal-question removal of a luggage
claim. The court relied on the shipping
company (not airline) case of Sam L.
Majors Jewelersv. ABX, Inc.,®® which in
turn relies on the Airline Deregulation
Act.?®

There is arelevant federal regulation.
14 C.F.R. § 254.4 reads as follows:

Carrier liability.

On any flight segment using large
aircraft, or on any flight segment
that is included on the same ticket
as another flight segment that uses
large aircraft, an air carrier shall
not limit its liability for provable
direct or consequential damages
resulting from the disappearance
of, damage to, or delay in delivery
of a passenger’s personal property,
including baggage, inits custody to
anamount less than $2,800 for each
passenger.?

A “large aircraft” is any aircraft hav-
ing more than 60 seats.?

This regulation alone, unless plead in
the petition, would not appear to justify
removal. If the plaintiff wishes to file in
federal court,? the petition should articu-
late the federal nature of the claim, citing
14 C.F.R. § 254.4 and the Sam L. Majors
case. If the plaintiff wishes to avoid fed-
eral removal, the petition should sound in
state law and waive damages of more
than $75,000.%

Windle Turley, in the book Aviation
Litigation, says:

Under the well-pleaded complaint
rule, federal jurisdiction will lie
only if the federal law upon which
jurisdictionis based appears clearly

on the face of the plaintiff’s com-
plaint. Under the rule, federal juris-
diction cannot be based upon the
likelihood that a federal issue will
be addressed during the course of
the litigation or that the defendant
will plead afederal law in defense.*

In Lowe v. Trans World Airlines,®
plaintiffs filed for wrongful death in New
York state court. The airline sought fed-
eral-question removal. The court held
federal preemption of the subject matter
insufficient because “preemption is a
matter of defense to astate law claim, and
not a ground for removal.”?

If the defense removesto federal court,
plaintiff may move to remand.?’ Or plain-
tiff may consider demanding a jury. Jury
trial is available in federal court on any
federal-question case involving more than
$20.%8 No jury fee or bond is required.

A prudentairline will notwish to wear
outits welcome at the federal courthouse
by removing to federal court for possible
jury trial every small claims suit for a
$500 dented suitcase.

The defense may answer raising a
“company policy” defense. The U.S. 5th
Circuit has upheld an airline’s right to
limit liability in its contract of passage.?

While other state courts have held
limitation-of-damages clauses in airline
tickets are governed by federal law,*
fine print on the ticket may not apply
unless actually read by the passenger. In
Gauthierv. Allright New Orleans, Inc.,*
Louisiana’s 4th Circuit held a limitation
of liability on a parking lot’s claim check
does not bind a customer who never read
it.

Federal courts hold that where notice
on an airline ticket is “printed in such a
manner as to virtually be both unnotice-
able and unreadable,” limited liability
does not apply.®? So, too, if the notice is
“camouflaged in Lilliputian print.”?

The plaintiff wishing to go the state
court route should avoid mention of 14
C.F.R.8254.4, waiting for the defense to
raise the contractual limitation defense.
Only after the 30-day window for re-
moval has passed should plaintiff cite the
regulation.



Liability for
International Travel

In international travel, the Warsaw
Convention**and the amending Montreal
Convention® limit damages but provide
strict liability. Warsaw provides the ex-
clusive tort remedy,* but not the exclu-
sive contract remedy.¥” The treaty as
amended provides:

The carrier is liable for damage
sustained in case of destruction or
loss of, or of damage to, any regis-
tered baggage if the occurrence
which caused the damage so sus-
tained took place during the car-
riage by air.®

The treaty also provides:

The carrier is liable for damage
occasioned by delay in the carriage
by air of passengers, baggage or
cargo.*®

Warsaw limits damages to approximately
$1,519 per passenger.®® Any attempt to
set a lower limit is void.*

The damage cap is inapplicable if the
airline’s conduct was “reckless™ or if
theairline failed to deliveraproper ticket
meeting Warsaw specifications* or if the
claim check fails to comply with Article
4 of Warsaw.** Where carry-on baggage
is “gate checked,” the airline may not
rely on the notice contained in other
baggage claim checks.** The ticket and
claim check must both comply with War-
saw for the airline to avail itself of the
cap.*

Notice on the ticket must be in 10-
point type.*” The U.S. 5th Circuit has
held that a Warsaw notice printed in 9-
point type gives the airline no protection
of limited liability.*® An electronic ticket
may fall short of the requirements of a
proper “ticket” under Article 3 of War-
saw.*

Reckless conduct also deprives the
airline of the benefit of limited liability.>°
InButlerv. Aeromexico, itwas held that
“willful misconduct” does not require
specific intent. Failure to forward omit-

What's Prohibited? What's Permitted?
Can | Carry It Onboard?

Travel restrictions in this post-9/11 world have become the norm. Frequent
fliers may think they know them by rote, but rules can change weekly. On Aug.
10, afoiled terrorist plot in Britain created ripples in the travel industry and new
bans on the transport of liquids, aerosols and gels were activated.

But, on Sept. 26, the Transportation Security Administration (TSA) adjusted
the ban on liquids, aerosols and gels. First, travelers may now carry through
security checkpoints travel-sized toiletries (3 ounces or less) that fit comfortably
inone, quart-sized, clear plastic, zip-topped bag. Second, after clearing security,
travelers may bring beverages and other items purchased in the secure boarding
area onboard the aircraft.

The list of permitted and prohibited items is long and is often predicated on
whether the items will be carried in hand luggage through security checkpoints
or packed in checked baggage.

The easiest way to learn of the latest updates is via the Internet. The TSA’s
Web site includes the full list of allowable and prohibited items and general
suggestions on how to make your screening experience hassle-free.

For the list of permitted/prohibited items, go to: http://www.tsa.gov/travel-
ers/airtravel/prohibited/permitted-prohibited-items.shtm#0.

For general information on security screening, go to: http://www.tsa.gov/
travelers/airtravel/screening/index.shtm.

Even though some travel restrictions have been relaxed a bit, you are still
required to remove your shoes before entering the walk-through metal detector!

ted baggage on the very next flight on any
carrier, holding it until the offending
carrier’s own next flight, may constitute
willful misconduct.>?

If baggage is “bumped” from a flight,
Warsaw is totally inapplicable and state
law governs the contract claim.5* A New
York court awarded damages for a vaca-
tion ruined by delayed luggage, holding
failure of the airline to retrieve the lug-
gage for 15 days constituted “willful mis-
conduct” justifying denying the airline
the benefit of Warsaw’s limited dam-
ages.*

A person who suffers damage to bag-
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gage mustcomplain “forthwith and at the
latest within seven days from the date of
receipt in the case of baggage.”® In the
case of delayed baggage, the recipient
has 21 days from receipt of the baggage
to complain.%® The complaint must be in
writing, failing which no action shall
lie.5” One case holds electronic data in
the airline’s baggage claims computer
satisfies the requirement of written no-
tice.®®

No notice isneeded in the case of total
loss.® If several bags are checked but
fewer arrive, the loss is considered dam-
age and notice is required.®®
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Once written notice is timely given, the
passenger has two years from his arrival at
the ultimate destination to file suit.®

In the case of baggage carried by
different airlines on one ticket, Warsaw
provides:

As regards baggage or cargo, the
passenger or consignor will have a
rightofactionagainstthefirstcarrier,
and the passenger or consignee who
isentitledtodelivery will havearight
of action against the last carrier, and
further, each may take action against
the carrier who performed the car-
riage during which the destruction,
loss, damage, or delay took place.
These carriers will be jointly and
severally liable to the passenger or to
the consignor or consignee.®2

Warsaw contains a venue provision.®
It “allows suit in the location where the
ticket was purchased if the carrier has a
place of business in that location.”s

Actionsunder Warsaw may be brought
in state court.% An argument against re-
moval can be made under the language of
the treaty. One court accepted such an
argument, finding removal improper.

Conclusion

Victims of luggage mishandling are
not without recourse. The legal profes-
sion can help make the airlines aware of
their obligations.
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